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ABSTRACT

In the 1980s, based on Turkey's increasing ener-
gy demand, the liberalization of the energy sector
and the decision to take the initiative in the partici-
pation of foreign investors, a number of laws were
enacted allowing private companies to establish
energy facilities and sell energy to the state. In this
context, many incentives were given, including the
treasury-guaranteed energy sale and the build-op-
erate-transfer model. In this study, based on these
steps taken by Turkey in the liberalization process,
the lawsuit filed against the host country Turkey by
PSEG Konya llgin, which aims to invest in Turkey,
will be examined.
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OZET

1980°li yillarda Turkiye'nin giderek artan enerji tale-
bine istinaden, enerji sektdérunun liberallesmesi ve
yabanci yatinmcilarin katiimi hususunda inisiyatif
alinmasina karar verilmesine istinaden, Turkiye'de
Ozel sirketlerin enerji tesisleri kurmasina ve dev-
lete enerji satmasina izin veren birtakim kanunlar
yurarluge girmistir. Bu kapsamda hazine garantili
enerji satisi ve yap islet devret modeli de dahil ol-
mak Uzere bircok tesvikler verilmistir. Bu calismada,
Tarkiye'nin liberallesme surecinde attigl bu adim-
lara binaen Turkiye'de yatinm yapmayi amaclayan
PSEG Konya llgin‘in ev sahibi tlke Turkiye aleyhine
actigi ve Turkiye'nin aleyhine sonuc¢lanan bu dava
incelenecektir.

ANAHTAR KELIMELER

ICSID, YATIRIM TAHKIMI, ADIL VE
ESIT DAVRANMA YUKUMLULUGU,
DOLAYLI EL KOYMA, KEYFIYET VE
AYRIMCILIK,
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In this study, based on these steps taken by Turkey in the liberalization process, the lawsuit
filed against the host country Turkey by PSEG Konya Ilgin, which aims to invest in Turkey, will
be examined.

Bu calismada, Tiirkiye'nin liberallesme siirecinde attigr bu adimlara binaen Tiirkiye’de yatirim
yapmay1 amaclayan PSEG Konya Ilgin’in ev sahibi iilke Tiirkiye aleyhine actig1 ve Tiirkiye'nin aley-
hine sonuclanan bu dava incelenecektir.

I.INTRODUCTION

In the case subject to the decision, claimants
are the USA-based PSEG Global, the USA-
based North American Coal Corporation
and Konya llgin Electricity Generation and
Commerce Limited Company established by
PSEG Global, while respondent is the State of
the Republic of Turkey.

Claimant investor started negotiations with
the Ministry of Energy and Natural Resourc-
es in April 1994 for the construction and
operation of Konya Ilgin Power Plant with
the build-operate-transfer model (“BOT").
PSEG/ Ilgin Elektrik initiative has prepared
a feasibility report regarding to the project.
Pursuant to this report, it is anticipated that
the average tariff will be 4.98 cents/kWh and
the producing power will be 425 MW. The
report was approved in November 1995 in
accordance with Laws no. 3096 and 3996
in force at that time. In August 1996, an im-
plementation agreement for the Konya Ilgin
Power Plant project was reached after nego-
tiations between investors began in Decem-
ber 1995. This agreement contains some
technical details about the project and also
stipulates some additional agreements such
as Energy Sale Agreement, Fund Agreement
and Treasury Guarantee should be made in
order to carry out the project. Following this

1. GIRIS

Karara konu olayda davaci taraflar Ameri-
ka merkezli PSEG Global, Amerika merkezli
North American Coal Corporation ve PSEG
Global tarafindan kurulan Konya Ilgin Elektrik
Uretim ve Ticaret Limited Sirketi iken davali
taraf ise Turkiye Cumhuriyeti Devleti‘dir.

Davaci yatinmci, Konya Ilgin Elektrik Sant-
rali’'nin yap islet devret modeli (“YiD") ile
yapilip isletilmesi icin 1994 yilinin Nisan
ayinda Enerji ve Tabii Kaynaklar Bakanligi ile
gorasmelere baglamistir. PSEG/ Ilgin Elekt-
rik girisimi projeye iliskin bir fizibilite raporu
hazirlamistir. Bu rapor uyarinca, ortalama
tarifenin 4,98 cent/ kWh ve Uretim gacundn
425 MW olacagi obngoérulmustur. Rapor, o ta-
rihlerde yururlukte olan 3096 ve 3996 sayili
Kanunlara uygun olarak 1995 yilinin Kasim
ayinda onaylanmistir. Girisim, 1995 Aralik
ayinda, Konya Ilgin Elektrik Santrali projesi-
nin uygulanmasi i¢in goérusmeler baslatmig
ve Agustos 1996'da bir uygulama anlagmasi
imzalanmistir. Bu anlasma projeyle ilgili bazi
teknik detaylari icermektedir ve ayrica proje-
ninyurattlmesiicin ek olarak Enerji Satim An-
lagsmasi, Fon Anlagsmasi ve Hazine Garantisi
gibi bazi ek anlagmalarin da yapilmasi gerek-
tigini ongérmektedir. Bu surecin akabinde,
Anayasa Mahkemesi'nin 26.03.1997 tarih ve
E. 1996/64, K. 1997/40 sayili karariyla 3996

38

GSI ARTICLETTER

process, with the decision of the Constitu-
tional Court dated 26.03.1997 and num-
bered E. 1996/64, K. 1997/40, the relevant
provisions of the law numbered 3996 were
annulled since these projects were public
services and were subject to administrative
law, not private law, therefore these projects
had to be approved by the Council of State.
Following these developments, the inves-
tor applied to the Council of State for the
purpose of examining the implementation
agreement and received approval as a con-
cession agreement from the Council of State
in March 1998. Although the Council of State
removed the ICSID arbitration clause from
the contract while giving its approval, PSEG
Global continued to inform the Ministry that
it reserves its right to apply to arbitration. The
Council of State also stated that the investor
should prepare a revised mine study and
the Ministry can only reject the revised tariff
with a reasonable justification if the revised
work is more costly than the first. The Ministry
and the investor could not reach an agree-
ment on the concession agreement and the
revised proposal, especially on the Energy
Sale Agreement and Fund Agreement, for a
long time.

Although the investor applied to the Minis-
try to be subject to the provisions of private
law with the law numbered 4501 enacted
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sayili kanunun ilgili hakamlerini, bu projele-
rin kamu hizmeti olmasi ve 6zel hukuka degil
idare hukukuna tabi olmasi gerekcesiyle iptal
etmistir ve bu projelerin Danistay onayindan
gecmesi gerektigini belirtmistir. Bu gelisme-
lerin akabinde yatinmci, uygulama anlagma-
sininincelenmesi amaciyla Danistay’a basvu-
rarak 1998 yilinin Mart ayinda Danistay’dan
imtiyaz sozlesmesi olarak onay almistir.
Danigtay onay verirken sdzlesmeden ICSID
tahkim klozunu ¢ikarmigsa da, PSEG Global
Bakanliga tahkim hakkini sakli tuttugunu
bildirmeye devam etmistir. Danistay ayrica
yatinmciya revize edilmis maden ¢alismasi
hazirlamasi gerektigini belirtmis ve revize
edilen ¢alismanin ilkinden daha masrafli ol-
masi halinde Bakanligin revize edilmis tarifeyi
ancak makul gerekgeyle reddedebilecedini
belirtmistir. Bakanlik ile yatirimcl, uzun sure
boyunca imtiyaz s6zlesmesi ve revize teklif
Uzerinde 6zellikle de Enerji Satim Anlagmasi
ve Fon Anlasmasi'nin Uzerinde mutabakat
saglayamamislardir.

Yatirimcl, 22 Ocak 2000 tarihinde ¢ikarilan
4501 sayili “Kamu Hizmetleri ile ilgili imtiyaz
Sartlasma ve Sozlesmelerinden Dogan Uyus-
mazliklarda Tahkim Yoluna Basvurulmasi Ha-
linde Uyulmasi Gereken ilkelere Dair Kanun"’
ile 6zel hukuk huakumlerine tabi olmak igin
Bakanlik nezdinde muracaatta bulunmus ise
de Bakanlik bu basvurunun Bakanlar Kuru-
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on January 22, 2000, the Ministry request-
ed some changes in the contract in order to
send this application to the Council of Min-
isters. These changes could not be agreed
upon, and there was no result in the form of
approval or rejection by the Ministry.

For the realization of the project, it is neces-
sary to conclude a long-term energy sales
agreement with TEAS. However, with the
law numbered 4628 enacted in March 2001,
the project has become impossible since the
making of these agreements was limited to a
period of one year. In addition, the Electricity
Energy Fund was liquidated in accordance
with the Law No. 4684 enacted in June 2001,
and after all these developments, Claimant
initiated the arbitration process in ICSID.

I1. ASSESSMENTS OF THE
TRIBUNAL AND FAIR AND
EQUITABLE TREATMENT

Claimant claims that second article and third
paragraph of the Treaty Between the United
States of America and The Repubilic of Tur-
key Concerning the Reciprocal Encourage-
ment and Protection of Investments (“BIT")
has been violated. According to the article,
“Investments shall at all times be accorded
fair and equitable treatment and shall enjoy
full protection and security in a manner con-
sistent with international law.” In line with
similar decisions, claimant claims that Turkey
violated its obligation with an unfair, arbitrary
and harmful attitude and investing in Tur-
key is like a “Roller Coaster Ride” since the
investment conditions are at the zenith one
day and at the bottom the next, there is an
unstable environment in investment, trans-
actions are not transparent and impartial and
the sanctions are made in bad faith. On the
other hand, the respondent Turkey states
that the BITs should not be made according
to the investor, but the investor should com-
ply with these agreements, the obligation
to act in a fair and equitable manner can be
interpreted differently in each concrete case
and it should be applied flexibly.

Claimant underlines that its justified expec-
tation arising from the state guarantee was
also ignored. Claimant also argued that the
approved feasibility reports, additional con-
tracts, treasury guarantee, energy sale and
fund agreement and letters of guarantee
constituted a justified expectation for them.

lu'na gonderilmesi icin s6zlesmede birtakim
degisiklikler yapilmasini istemistir. Bu degi-
siklikler Uzerinde anlasilamamis, Bakanlik
tarafindan onay ya da ret seklinde bir sonug¢
citkmamistir.

Projenin gergeklesmesi icin TEAS ile uzun
zamanli enerji satis anlasmasi yapilmasi ge-
rekmektedir. Ancak Mart 2001'de ¢ikan 4628
Sayili kanun ile bu anlagsmalarin yapilmasi 1
yillik stre ile sinirlandirildigindan artik proje
imkansiz hale gelmistir. Buna ek olarak Ha-
ziran 2001'de cikarilan 4684 Sayili kanun
uyarinca Elektrik Enerjisi Fonu tasfiye edilmis
olup tum bu gelismelerin akabinde, davaci
ICSID nezdinde tahkim surecini baslatmistir.

Il. HAKEM HEYETIiNiN
DEGERLENDiRMELERI
VE ADIL VE ESIiT DAV-
RANMA YUKUMLULUGU

Davaci, Turkiye Cumhuriyeti ile Amerika Bir-
lesik Devletleri arasinda yapilan Yatirimlarin
Karsilikli Tesviki ve Korunmasina Dair Anlas-
ma’nin (“ITY"”) 2. maddesinin 3. fikrasinin ih-
lal edildigini iddia etmektedir. Belirtilen mad-
deye gore; “Yatinmlar, milletlerarasi hukukla
ahenk saglanarak, her zaman esit ve hakka-
niyete uygun muameleye tabi tutulacak, ko-
runacak ve guivenlikten yararlanacaklardir.
Davaci, benzer kararlar dogrultusunda Tur-
kiye'nin haksiz, keyfive zararli bir tutumla bu
yukumlulugunu ihlal ettigini, Turkiye'de yati-
rnm yapmay! “Roller Coaster” benzetmesiyle
anlatarak bir gan yatinm kosullarinin en tepe-
de, diger gun en altta oldugunu, yatinrmda is-
tikrarsizortamin var oldugunu, islemlerin sef-
faf ve tarafsiz olmadigini ve yaptirmlarin kéta
niyetle yapildigini iddia etmektedir. Ote yan-
dan davali Turkiye, iTY'lerin yatinmciya degil,
yatirnmceinin bu anlagsmalara uyum saglamasi
gerektigini, adil ve hakkaniyete uygun dav-
ranma yukumlulugunun her somut olayda
farkli yorumlanabilecek oldugunu ve esnek
sekilde uygulanmasi gerektigini belirtmistir.

Davaci, devlet garantisinden kaynaklanan
hakli beklentisinin de goz ardi edildiginin
altini cizmektedir. Ayrica onaylanan fizibilite
raporlarinin, ek sézlesmelerin, hazine garan-
tisinin, enerji satigi ve fon anlagmasinin ve
teminat mektuplarinin kendilerinde hakli bir
beklenti olusturdugunu ileri surmustur. Buna
karsilik Davali Turkiye, hazine garantisi veya
ek sozlesmelerin Uzerinde herhangi bir uzlas-
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The defendant Turkey, on the other hand, re-
torted that they had stated that the treasury
guarantee or additional contracts were not
violated because there was no agreement
on them, and that the parties’ agreement did
not ensure that these negotiations would be
successful; rather, it only ensured that they
would be possible.

The arbitral tribunal decided the following
regarding the obligation to act fairly and eqg-
uitably in view of all these allegations and
defenses:

Regarding the obligation to act fairly and eqg-
uitably, its standard is not as precise as de-
sired, as the role played by fair and equitable
behavior varies from case to case. Nonethe-
less, this standard clearly allows justice to be
achieved even where there are no traditional
violations of international law standards. The
role it plays gives the concept of the standard
of fair and equitable treatment a distinctive
position that is separate and distinct from,
but closely related to the positions of all other
standards, thus ensuring that the protection
afforded to the investment is fully secured.

The arbitral tribunal believed in the good
faith of the respondent, but drew attention
to many points regarding the negligent be-
havior of the government during the nego-
tiations with the claimant, and came across
to examples of violations of its obligations to
act fairly and equitably. The tribunal has also
evaluated the continuous changes in the le-
gal status of the project in accordance with
the newly enacted laws within the scope of
the obligation to act in a fair and equitable
manner.

The arbitral tribunal also underlined that al-
though itis normal to make legislative chang-
es in a country, not all of the conditions
affecting the investment decision of the in-
vestor can be changed against the investor.

I1l. CLAIMANT’S RE-
QUESTS ACCEPTED BY
THE ARBITRAL TRIBU-
NAL

As explained in detail above, the arbitral
tribunal essentially recognised the claim-
ant’s claims on the breach of respondent’s
obligation to act fairly and equitably, thus
decided accordingly. According to this de-
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ma olmamasindan dolayi ihlal edilmedigini,
taraflar arasindaki s6zlesmede bu gértsme-
lerin basariyla sonuglanacaginin garanti edil-
medigini, yalnizca bu goérasmelerin yapilma-
sinin mumkun olacagini belirttikleri yonunde
cevap vermistir.

Tum bu iddia ve savunmalar isiginda hakem
heyeti, adil ve hakkaniyetli davranma yukum-
lulugune iliskin olarak su tespitleri yapmistir:

Adil ve hakkaniyetli davranisin oynadigi rol
davadan davaya degistigi icin, standardi
arzu edildigi ol¢cude kesin degildir. Yine de
bu standart milletlerarasi hukuk standartlari-
nin geleneksel ihlallerinin mevcut olmadigi
hallerde de adalete ulagilmasina agikg¢a im-
kan verir. Oynadigi bu rol, adil ve hakkaniyet-
li muamele standardi kavramina, diger tum
standartlarin konumlarindan ayr ve farkli
olmakla birlikte bunlarla yakin iligki icinde
de olan, boylelikle yatirima saglanan koru-
manin butdnuyle guvence altinda olmasini
saglayan, kendine mahsus bir konum kazan-
dirmaktadir.

Hakem heyeti davali yaniniyi niyetin varligina
inanmig, ancak hukumetin davaci ile yaptigi
pazarliklar sirasinda ihmalkar davranislarina
iliskin bircok noktaya dikkat ¢cekerek adil ve
hakkaniyete uygun davranma yukumlaluk-
lerinin ihlal 6rneg@ine rastlamistir. Projenin
hukuki statisunun yeni ¢ikan kanunlar uya-
rinca devamli olarak degismesini de adil ve
hakkaniyete uygun davranma yakumlalugu
kapsaminda degerlendirmistir.

Hakem heyeti ayrica her ne kadar bir tlkede
yasa degisiklikleri yapilmasinin normal olsa
da yatinmcinin yatirm kararini etkileyen sart-
larin tamaminin yatirnmci aleyhine degjistirile-
meyecedinin altini ¢cizmigtir.

11l. DAVACININ HAKEM
HEYETIi TARAFINDAN KA-
BUL EDILEN TALEPLERI

Yukarida detayli sekilde agiklandigi Uzere,
hakem heyeti esasen davacinin, davalinin
adilve esit davranma yukamlulugu ihlaliiddi-
alarini hakli bularak hakum tesis etmistir. Bu
hukme gore hakem heyeti, bilirkisi raporunu
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cision, the arbitral tribunal, based on the ex-
pertise report, considering the costs incurred
for financing, permits, company structure,
preparation of drafts and negotiations, and
implementation preparations, awarded US$
9,061,479.34 compensation. Moreover, the
arbitral tribunal awarded respondent to pay
annual interest at the rate of LIBOR+2 aver-
age of six months and 35% of the arbitration
costs are covered by claimant and 65% by
respondent Turkey’.

IV. CLAIMANT’S DIS-
MISSED REQUESTS

On the other hand, the arbitral tribunal dis-
missed claims on full protection and security,
arbitrariness and discrimination, indirect ex-
propriation and breach of other obligations
related to investment. The full protection and
security obligation is based on the third para-
graph of the second article of the BIT. Claim-
ant has developed two different arguments
in this regard. Firstly, as identified in CME
case, would it include the adverse effects of
changes in the law or administrative actions
on the investment. Secondly, as in the OEPC
decision, violating the principle of fair and
equitable treatment will automatically lead
to aviolation of the principle of full protection
and security. The arbitral tribunal noted that
this obligation has changed over time in the
context of the physical safety of people and
facilities, and can only be broadly evaluated
in exceptional circumstances.

esas alarak; finansman, izinler, sirket yapis|,
tasarilarin ve goérasmelerin hazirlanmasi ve
uygulama hazirliklari icin yapilan masrafla-
rn goéz énunde bulundurarak 9.061.479,34
Amerikan Dolari tazminata hukmetmistir. Ay-
rica, davalinin alti aylik LIBOR+2 ortalamasi
oraninda yillik faiz 6demesine ve tahkim mas-
raflarinin %35'nin davacilar, %65'nin ise da-
vall Turkiye tarafindan karsilanmasina karar
verilmistir™.

IV. DAVACININ HAKEM HE-
YETi TARAFINDAN KABUL
EDILMEYEN iDDIALARI

Ote yandan hakem heyeti, davacinin tam
koruma ve guvenlik, keyfiyet ve ayrimcilik,
dolayli el koyma ve yatirma iligskin diger yu-
kumluluklerin ihlali iddialarini dastrmastar.
Tam koruma ve guvenlik yakamlalugu, ITY’
2. maddesinin 3. fikrasina dayanmaktadir.
Davaci bu bakimdan iki farkli argiman ge-
listirmistir. ilki; CME davasinda oldugu gibi,
tam koruma ve guvenligin, yasa degisiklikle-
rinin yan etkilerini veya hukumetin yatirima
iliskin aldigi aksiyonlarn da icine aldigidir.
ikinci arguman ise, OEPC kararinda oldugu
gibi, adil ve hakkaniyete uygun davranmail-
kesinin ihlal edilmesinin otomatik olarak tam
koruma ve guvenlik ilkesinin de ihlaline yol
acacagidir. Hakem heyeti, bu yokamlalaguan
zaman icerisinde insanlarin ve tesislerin fizik-
sel gavenligi baglaminda degistigini, yalniz-
ca baz istisnai hallerde genis bir cergcevede
degerlendirilebilecegini belirtmistir.
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Claimant bases its claim of arbitrariness and
discrimination on the third paragraph of the
second article of the BIT. Aforementioned ar-
ticle provided for protection against arbitrary
and discriminatory measures that impaired
the management, operation, maintenance,
use, enjoyment, acquisition, expansion or
disposal of the investment. According to the
claimants, this arose in the present case, es-
pecially with the refusal of ministerial approv-
al and contractual rights and the refusal to
reinstate such rights following the Constitu-
tional Court’s decision. The arbitral tribunal,
onthe other hand, decided that this situation
was a violation of the obligations to act in a
fair and equitable manner and that it was
not necessary to open a separate chapter in
terms of arbitrariness and discrimination.

The claim of breach of the other obligations
regarding the investment is based on the
umbrella clause in the BIT. Umbrella clauses
in investment agreements usually guarantee
the fulfillment of all obligations undertaken
by the host state in favor of investors willing
to invest in that country. The arbitral tribunal
did not find it necessary to decide whether
there was a breach of the umbrella clause,
as it could not find any evidence of breach
of any contractual obligation2

Tribunal decided that for indirect expropria-
tion to take place, there had to be some form
of deprivation of the investor in the control of
the investment, the management of day-to
day-operations of the company, interfering
in the administration, impeding the distribu-
tion of dividends, interfering in the appoint-
ment of officials and managers, or depriving
the company of its property or control in to-
tal or in part. However, the arbitral tribunal
determined that even though the Turkish
Government handled the pertinent issues
incorrectly, this did not constitute indirect
expropriation.

V. APPRECIATIONS

One of the important aspects of the case is
that it is the first investment arbitration deci-
sion to which Turkey is a party®. The evalua-
tions of the arbitral tribunal also have striking
aspects. Namely;

Mihaly v. Sri Lanka case, the arbitral tribu-
nal decided that the expenses incurred by
the investor could not be claimed from the
state, since the exchange of letters between
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Davaci, keyfiyet ve ayrmeilik iddiasini iTY'nin
2. maddesinin 3. fikrasina dayandirmaktadir.
Anilan madde; yatinmin yonetimini, isletil-
mesini, bakimini, kullanimini, yararlanilmasi-
ni, edinilmesini, genigletilmesini veya elden
cikarilmasini engelleyen keyfi ve ayrimci 6n-
lemlere karsi koruma saglar. Davacilara gore
bu durum, mevcut davada, 6zellikle bakanlik
onayinin ve s6zlesme kapsamindaki haklarin
reddedilmesi ve Anayasa Mahkemesi karari-
nin ardindan bu tur haklarin iade edilmesi-
nin reddedilmesi ile ortaya ¢cikmistir. Hakem
heyeti ise bu durumun adil ve hakkaniyete
uygun davranma yukumlualtklerinin ihlali ol-
dugunu ve keyfilik ve ayrimcilik bakimindan
ayrica bir baslik agilmasinin gerekli olmadigi
yonunde karar vermigtir.

Davacinin yatinma iliskin diger yukumluluk-
lerinin ihlali iddias, ITY'deki semsiye klozu-
na (umbrella clause) dayanmaktadir. Yatirim
anlagmalarindaki semsiye klozlari genellikle,
ev sahibi devlet tarafindan o tlkeye yatirim
yapmaya istekli yatinmecilar lehine tstlenilen
tam yukuamluluklerin yerine getirilmesini ga-
ranti eder?. Hakem heyeti, sdzlesmeye iliskin
herhangi biryakumlalagun inlaline dair kanit
bulamadigi icin semsiye klozu ihlalinin olup
olmadigi konusunda karar vermeye gerek
gormemistir.

Davacinin dolayli el koyma iddiasina iligskin
hakem heyeti, dolayli el koymanin olmasi
icin, yatinmin kontrolunde yatinmcinin bir ce-
sit yoksunlugu, sirketin gunluk operasyonla-
rinin yonetimi, yonetime iliskin mudahaleler,
kar dagitiminin engellenmesi, yoneticilerin
ve direktorlerin atanmasina mudahalelerin
olmasi gerektigini belirtmistir. Hakem heyeti
ise, Turk Hukumeti'nin konuyailiskin mesele-
leri ele alis biciminde yanlisliklar olsa da bun-
larin dolayli el koyma niteliginde olmadigina
karar vermistir.

V. DEGERLENDIRMELER

PSEG Global v. Turkiye davasinin énemli
yanlarindan biri, Turkiye'nin taraf oldugu ilk
yatinm tahkim karari olmasidirs. Hakem heye-
tinin degerlendirmelerinin de ¢arpici yanlari
bulunmaktadir. Soyle ki;

Mihaly v. Sri Lanka davasinda hakem heyeti
yatinm so6zlesmesi 6ncesinde taraflar arasin-
da sozlesme 6ncesi safhada gercgeklesen ve
ileride akdedilecek olan yatinm s6zlesme-
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the parties at the pre-contractual stage be-
fore the investment contract, in which the
investment contract to be concluded in the
future was discussed does not mean that
the investment contract has been conclud-
ed. According to the arbitral tribunal, the
negotiations ended without the conclusion
of a binding contract and there is no obli-
gation between the parties as no contract
has been signed*. It is for this reason that
respondent Turkey referred to this decision.
The most striking part of the arbitral tribunal
in PSEG v. Turkey case is that the ICSID arbi-
tral tribunal concluded that the conditions
in the PSEG Konya Ilgin case were different
from the Mihaly case. It has been argued by
claimant that the concession agreement
concluded between PSEG Global and the
Ministry of Energy for the establishment of
a power plant in Konya, which passed the
examination of the Council of State, should
be accepted as aninvestmentin accordance
with the BIT concluded between Turkey and
the USA. The Ministry of Energy, on the other
hand, argued that there was no investment
on the grounds that the project was not car-
ried out. Unlike the Mihaly case, the arbitral
tribunal in the PSEG case decided that since
the concession agreement was approved by
the Council of State and signed by the par-
ties, the parties were bound by the contract,
and therefore the research and development
expenses incurred after the contract was
signed were within the scope of the invest-
ment.

—

sinin tartisildigr mektup teatisinin, yatirim
sozlesmesinin yapildigi anlamina gelmedi-
ginden dolayi yatirimci tarafindan yapilan
masraflarin devletten istenemeyecegdi yo-
nunde karar vermigtir. Hakem heyetine gore,
gorusmeler baglayici bir s6zlesme akdedil-
meden sona ermistir ve bir sézlesme imzalan-
madigiicin taraflar arasinda bir borg iliskisi de
mevcut degildir®. Bu nedenledir ki davali Tur-
kiye bu karara atif yapmistir. PSEG v. Turkey
davasinda hakem heyetinin esas bakimindan
dikkat ¢ekici olan kismiise, ICSID hakem he-
yetinin, PSEG Konya Ilgin davasinda kosulla-
rin Mihaly davasindan farkli oldugu sonucu-
na varmasidir. PSEG Global sirketi ile Enerji
Bakanligi arasinda Konya’'da elektrik santra-
linin kurulmasi i¢in akdedilen ve Danigtay in-
celemesinden gecen imtiyaz sdzlesmesinin,
davaci tarafindan Turkiye ve ABD arasinda
akdedilen BIT uyarinca yatinm olarak kabul
edilmesi gerektigi savunulmustur. Enerji Ba-
kanligi ise projenin yapilmadigi gerekcesiyle
ortada bir yatirrm olmadigini savunmustur.
Mihaly davasindan farkli olarak PSEG dava-
sinda hakem heyeti, imtiyaz s6zlesmesinin
Danistay tarafindan onaylanmasi ve taraflarin
imzasi olmasi sebebiyle, taraflarin stzlesme
ile bagli oldugu ve bu sebeple s6zlesme im-
zalandiktan sonra yapilan arastirma ve gelis-
tirme masraflarinin yatinm kapsamina girdigi
yonunde karar vermisgtir.
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VI. CONCLUSION

Considering the different decisions made by
ICSID, the interpretation of the obligation to
act in a fair and equitable manner is applied
by considering the fairness in each case.
The interpretation and characterization of
the legal relationship between the parties
has vital importance in terms of the conclu-
sions and the decisions taken by the arbitral
tribunal. So much so, as noted in an exam-
ple given above, in Mihaly v. Sri Lanka case,
the exchange of letters did not constitute an
investment contract, whereas in the PSEG
Global v. Turkey case although there was es-
sentially no concrete investment, claimant
had only prepared a feasibility report and the
investment opportunity had been eliminated
in accordance with the changing laws, the
arbitral tribunal ruled for compensation due
to the host state’s failure to fulfill some of its
obligations.

From my point of view, the decision of the
ICSID arbitral tribunal regarding the violation
of the obligation to act in a fair and equitable
manner was appropriate when the material
facts in the concrete dispute were taken into
account.
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VI. SONUC

ICSID tarafindan verilen farkli kararlar g6z
6nunde bulunduruldugunda, adil ve hakka-
niyete uygun davranma yukamlulugunin
yorumlanmasi her olaya gore hakkaniyet
g6z 6nunde bulundurularak uygulanmak-
tadir. Taraflar arasindaki hukuki iligkinin yo-
rumlanmasi ve nitelendirilme sekilleri, vari-
lan sonug ve hakem heyetinin aldigi kararlar
bakimindan hayati Gneme sahiptir. Oyle ki,
yukarida verilen bir 6rnekte belirtildigi uzere
Mihaly v. Sri Lanka davasinda mektup teati-
si yatirm s6zlesmesinin yapildigr anlamina
gelmezken, PSEG Globalv. Turkey davasinda
da esasen somut bir yatirirm bulunmamasina,
davacinin yalnizca fizibilite raporu almis ol-
masina ve degisen kanunlar uyarinca yatinm
imkaninin da ortadan kalkmis olmasina rag-
men hakem heyeti ev sahibi devletin birtakim
yukamluluklerini yerine getirmemesinden
dolayi tazminata hukmetmistir.

Kanaatimce, ICSID hakem heyetinin adil ve
hakkaniyete uygun davranma yukamlulagu-
nun ihlali yonundeki karari, somut uyusmaz-
liktaki maddi vakialar g6z 6nunde bulundu-
ruldugunda yerinde olmustur.
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